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Note on the Consultation regarding the Communication Cinema
This Communication was issued by the EC in November 2001. It acts in the field of the State aid and aims to provide a legal security to the sector by clearly stating the rules to be applied.

The Communication first regulates (approve) the aid schemes to cinema and TV production in regard to the provisions of the EC treaty in fields other than State aid.

It established specific criteria the State aid must complies:

“a) the aid must be directed to a cultural product. Each member state must ensure that the content of the aided production is cultural according o verifiable national criteria

b) the producer must be free to spend at least 20% of the film budget in Other Member States without suffering any reduction in the aid provided for under the scheme. In other words, the Commission accepted as an eligibility criteria territorialisation in terms of expenditure of up to 80% of the production budget of an aided film or TV work.

c) Aid intensity must in principle be limited to 50% of the production budget with a view to stimulating normal commercial initiatives inherent in a market economy and avoiding a bidding contest between Member States? Difficult and low budget films are excluded from this limit.(…)

d) aid supplements for specific filmmaking activities (e.g. post-production) are not allowed in order to ensure that the aid has a neutral incentive effect and consequently that the protection/attraction of those specific activities in/to the Member State of granting the aid is avoided.

Few considerations follows:

- The Commission considers that the producer should be free to choose the items of the budget that will be spent in other Member States.

- The Commission accepts that Member States may require a certain part of the film production budget to be spent on their territory as an eligibility criterio, for aid (…) This should be limited to the minimum degree required to promote cultural objectives.

(…)

- Legal obligations imposed by Member States upon TV broadcasters to invest in audiovisual production do not constitute State aid, where these investments provide a reasonable compensation to broadcasters..”

In 2006, the European Commission has launched a wide survey about the territorialisation of national aids. The conclusions that have been published last May 2008.  The final report of the study was not conclusive about the economic or cultural impact of territorial spending obligations in film support schemes, one way or the other. 
However, the EC has identified a number of different trends that have emerged since the 2001 Cinema Communication, in which the EC would like to interfere:

- support for aspects other than film and TV production (such as film distribution and digital projection), 
- the regional film support schemes, 
- the competition among some Member States to use State aid to attract inward investment from large-scale, mainly US, film production companies. 
The EC wants more time to elaborate new criteria to face with these new trends and has extended the actual Communication up to 31/12/2012.

They ask in the meantime for the participation of the professional for any contribution.

We have stated on few elements of this communication, in particular during our last meetings.

1) Some producers were, until lately, very surprised about the existence of the criteria c. And proposed to say that all the film produced are difficult films !

2) We have taken a clear position during the consultation of the Territorialisation of national aids saying that no territorialisation criteria would directly mean a substitution to automatics systems into selective ones, with unclear criteria of selection, and that an industry can’t be built on these basis. 

3) About the cultural test and consequently the so-called war incentive to attack US productions: EPC’s position, which has already been made clear on several occasions, is that cultural tests should be as simple and as open as possible. A test to determine which films are eligible and a test to determine which costs are eligible.  On a European level, we are trying to block the complicated situation of many different cultural tests.  The EPC recommend on that matter to use the European Council test.
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